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Court of Appeals of the District of Columbia. 


No. 4143. 

Fritz Dust, Appellant, 
vs. 

Thomas W. Miller et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38136. 

Fritz Lust, Plaintiff, 
vs. 

Francis P. Garvan, as Alien Property Custodian, and John Burke, 
as Treasurer of the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38136. 

Fritz Lust, Plaintiff, 
vs. 

Francis P. Garvan, as Alien Property Custodian, and John Burke, 
as Treasurer of the United States, Defendants. 

Memoranda. 

August 4, 1920.—Bill, appearance, etc., filed. 

October 18, 1920.—Order allowing amendment to bill, filed. 

1—4143a 
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FRITZ LUST VS. THOMAS W. MILLER ET AL. 


Bill in Equity. 

Filed October 19, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38186.* 

Fritz Lust, Plaintiff, 
vs. 

Francis P. Garvax, as Alien Property Custodian; .John .Burke, 
as Treasurer of the United States; Kommerzienrat Bernhard Lust, 
and Diskonto Gesellschaft, Defendants. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

2 Fritz Lust, residing at 138 West 85th Street, New York, 
State of New York, by Max Kaufmann, his attorney in fact, 

brings this bill against Francis P. Garvan, a citizen of New York, 
Alien Property Custodian, John Burke a citizen of North Dakota, 
Kommerzienrat Bernhard Lust a subject of Germany and the Dis¬ 
konto Gesellschaft a German Corporation, and thereupon complains 
and alleges: 

1. Plaintiff is a resident of the City of New York, State of New 
York and is not an enemy or ally of an enemy within the meaning 
of the Act of Congress known as the Trading with the Enemy Act, 
approved October 6, 1917, or of any amendment or Proclamation 
issued pursuant thereto. 

2. On information and belief Francis P. Garvan is a citizen of 
New York and duly qualified Alien Property Custodian acting 
under and pursuant to the provisions of the Trading with the 
Enemy Act. 

3. On information and belief John Burke is a citizen of the 
United States and is Treasurer of the United States, duly appointed, 
qualified and acting as such. 

4. On information and belief Kommerzienrat Bernhard Lust is 
a resident of Berlin, Germany, and is therefore an alien enemy 
within the meaning of the Trading with the Enemy Act. 

5. On information and belief the Diskonto Gesellschaft of Berlin, 
Germany, is a German corporation and is therefore an alien enemy 
within the meaning of the Trading with the Enemy Act. 

6. This suit arises under the laws of the United States and this 
Court has jurisdiction hereof particularly under the act approved 

October 6, 1917, known as the Trading with the Enemy Act 

3 as amended by the Act of Congress of July 11, 1919, and 
other amendments. 
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7. Property consisting of Eighteen Hundred Dollars in cash 
and live hundred shares of common stock in the Chicago, Milwaukee 
and St. Paul Railway was given to plaintiff by his father, Kommer- 
ztenrat Bernhard Lust and was transferred in good faith to plaintiff 
on March 13, 1917 in consideration of love and affection, and that 
such property is not enemy property. 

8. On information and belief this property was seized as the prop¬ 
erty of the Diskonto Gesellschaft fiscal agents for Kommerzienrat 
Bernhard Lust, and at time of seizure was in actual possession of 
the Hanover National Bank of New York City. 

9. This property is now held by one or both of the first two named 
defendants without legal title thereto or authority of law. 

10. Plaintiff on or about October 28, 1919, filed a formal applica¬ 
tion with the Alien Property Custodian demanding that the prop¬ 
erty in question be returned to him which application was adversely 
acted on, and the property was and still is being held by the first two 
named defendants. Said application or notice was filed pursuant 
to Section 9 of the Trading with the Enemy Act and contained 
such particulars as the Alien Property Custodian required. Said 
papers are on file, and have have been for some months with the 
Alien Property Custodian. 

11. Said application was disallowed by the Attorney General of 
the United States under date of February 13, 1920. 

4 12. On information and belief plaintiff is entitled to have 

returned to him the above property described and now held by 
the two first named defendants. 

Wherefore plaintiff prays: 

1. That process may issue and be served upon the defendants and 
each of them requiring them to appear and make answer thereto. 

2. That upon due hearing of the facts in the case and the estab¬ 
lishment thereof by the plaintiff this Court enter a decree directing 
delivery by the first two named defendants of all money and prop- 
ertv now held bv them with anv interest and dividends, or other 

• i I.' 

additions thereto, now held pursuant to the Trading with the Enemy 
Act and Proclamations and Executive Orders issued pursuant thereto, 
which property belongs to the Plaintiff. 

3. For such other and further relief as to the Court may seem just 
and proper. 

JOHN C. BROOKE, 
Attorney for Plaintiff, Evans Building. 

District of Columbia, 

I, Max Kaufmann, attorney in fact for Fritz Lust, being first duly 
sworn accoiding to law on oath depose and say, that I have read the 
foregoing bill and know the contents thereof, and that the statements 
therein made as upon personal knowledge are true and those made 
upon information and belief, I believe to be true. 

MAX KAUFMANN. 
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Subscribed and sworn to before me this 19" day of Oc¬ 
tober, 1920. 


MORGAN H. BEACH, Clk 
By F. E. CUNNINGHAM, 

Asst. Clk. 


Answer of Francis P. Garvan and John Burke to the Amended Bill 

of Complaint. 

Filed November 10, 1920. 

******* 

Now come the defendants, Francis P. Garvan, as Alien Property 
Custodian, and John Burke, as Treasurer of the United States, sepa¬ 
rately and severally answering the amended bill of complaint and for 
their separate and several answers say: 

1. That these defendants have no knowledge or information suf¬ 
ficient to form a belief with respect to the averments of paragraph 1 
of the bill of complaint, and therefore demand strict proof thereof ; 

2. That these defendants admit the averments of paragraph 2 of 
the bill of complaint. 

3. That these defendants admit the averments of paragraph 3 of 
the bill of complaint. 

4. That these defendants have no knowledge or information suf¬ 
ficient to form a belief with respect to the averments of paragraph 4 
of the bill of complaint, and demand strict proof thereof. 

That these defendants have no knowledge or information suf¬ 
ficient to form a belief with respect to the averments of para- 
6 graph 5 of the bill of complaint, and demand strict proof 
thereof. 

6. That the averments of paragraph 6 of the bill of complaint are 
conclusions of law which these defendants are not required to answer. 

7. That these defendants have no knowledge or information suf¬ 
ficient to form a belief with respect to the averments of paragraph 7 
of the bill of complaint, and demand strict proof thereof. 

8. Answering the averments of paragraph numbered 8 of the bill 
of complaint, these defendants say that the Alien Property Cus¬ 
todian, acting under and pursuant to the terms and provisions of the 
Trading with the Enemy Act, the amendments thereto and the proc¬ 
lamations and Executive Orders issued thereunder, after investiga¬ 
tion, determined that the Direction Der Disconto-Gesellschaft was an 

• enemy within the purview and meaning of the Trading with the 
Enemy Act, the amendments thereto and the proclamations and 
Executive Orders issued thereunder, and that thereafter said Alien 
Property Custodian, acting under and pursuant to the terms and 
provisions of the said Act required that certain large amounts of 
property consisting of stocks, securities and money determined to be 
owing or belonging to or held by, or on account of, or on behalf of, 
or for the benefit of the said enemy, to be conveyed, transferred, as¬ 
signed. delivered and/or paid to him as Alien Property Custodian to 
be by him held, administered and accounted for pursuant to law. 
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Further answering the said paragraph, these defendants say that 
included within the said money and other property were Six 

7 Hundred Eighty (680) shares of the capital stock of the 
Chicago, Milwaukee and St. Paul Railway, held by the Han¬ 
over National Bank of New York, but that said stock was held by the 
said bank and was required to be transferred to him as said Alien 
Property Custodian as the absolute property of the said Direction Der 
Disconto-Gesellschaft. 

Further answering the said paragraph, these defendants say that 
they have no knowledge or information sufficient to form a belief 
with respect to the averment that the Direction Der Disconto-Gesell¬ 
schaft was the fiscal agent for Kommerzienrat Bernhard Lust and 
held $1,800 and Five Hundred (500) shares of the common capital 
stock of the Chicago, Milwaukee & St. Paul Railway, as the property 
of the said Lust, and therefore demand strict proof thereof. 

Further answering the averments of the said paragraph, these de¬ 
fendants say that included within the property required to be trans¬ 
ferred to the said Alien Property Custodian as the property of the 
said Direction Der Disconto-Gesellschaft was a considerable amount 
of money, all of which was required to be transferred to the Alien 
Property Custodian as the absolute property of the said Direction Der 
Disconto-Gesellschaft, and that all the said money, has, pursuant to 
law, been deposited in the Treasury of the United States. 

Further answering the averments of said paragraph, these de¬ 
fendants say that the Alien Property Custodian has never required 
to be transferred to him as such Alien Property Custodian any money 
or other property held as the property of Kommerzienrat Bernhard 
Lust. 

8 9. That these defendants deny that the property herein in 
question is held by either or both of them without legal title 

thereto or authority at law. With respect to the facts attendant upon 
the seizure and possession by the Alien Property Custodian and the 
Treasurer of the United States of any or all of the property in ques¬ 
tion, these defendants refer to their answer to paragraph 8 of the bill 
of complaint. 

10. That these defendants admit the averments of paragraph num¬ 
bered 10 of the bill of complaint. 

11. That these defendants admit the averments of paragraph num¬ 
bered 11 of the bill of complaint. 

12. That these defendants have no knowledge or information suf¬ 
ficient to form a belief with respect to the averments of paragraph 12 
of the bill of complaint, and therefore demand strict proof thereof. 

Wherefore these defendants having fully answered the averments 
of the bill of complaint, pray that they be dismissed with their costs 
in this behalf expended. 

JOHN E. LASKEY, 

United States Attorney, Solicitor for Francis P. 
Gai'van, as Alien Property Custodian, and 
John Burke , as Treasurer of the United States. 

DHS-cdw. 

10-29-20. 
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City of Washington, 

District of Columbia, ss: 

Personally appears before me II. E. Ahern who being duly sworn 
deposes and says: 

9 I am the Managing Director of the office of the Alien Prop¬ 
erty Custodian; I have read the foregoing answer to the bill of com¬ 
plaint. I know the facts therein alleged to be true except those 
stated to be alleged upon information and belief, and those I be¬ 
lieve to be true. 

H. E. AHERN. 

Subscribed and sworn to before me this 8th day of November, 

1920. 

[seal.] ALVIN G. BELT, 

Notary Public, D. C. 

My commission expires Jan. 4, 1921. 

City of Washington, 

District of Columbia, ss: 

Personally appeared before me John Burke who being duly 
sworn deposes and says: 

I am the Treasurer of the United States; I have read the fore¬ 
going answer to the bill of complaint. I know the facts therein al¬ 
leged to be true except those stated to be alleged upon information 
and belief, and those I believe to be true. 

JOHN BURKE. 

Subscribed and sworn to before me this 8th day of Nov. 1920. 
[seal.] T. T. ELLIS, 

Notary Public, D. C. 

My commission expires April, 1925. 

10 Decree pro Confesso. 

Filed March 30, 1921. 

******* 

It appearing to the court that two of the defendants herein, 
namely, Kommerzienrat Bernhard Lust and Diskonto Gesellschaft, 
are not residents of the District of Columbia, and that summons 
against each of said defendants has been returned bv the United 
States Marshal “Not to be found/’ and service by publication has 
been duly made as required by law, and no appearance of said de¬ 
fendants having been entered herein, it is this 80th dav of March, 

1921, 

Adjudged, ordered and decreed, that the amended bill of com¬ 
plaint filed herein be taken as confessed against said defendants, 
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Kommerzienrat Bernhard Lust and Diskonto Gesellschaft, and that 
this cause be proceeded with as in case of default as to each of said 
defendants at the expiration of twenty days from the date of this 
decree. 


WENDELL P. STAFFORD, 

Justice. 


Memorandum. 


March 30, 1921.—Order substituting Thomas W. Miller, as Alien 
property Custodian, and Guy F. Allen, as Acting Treasurer of the 
United States, in the place and stead of Francis P. Garvan, as Alien 
Property Custodian, and John Burke, as Treasurer of the United 
States, respectively, filed. 

11 Opinion. 

Filed November 13,1923. 

* * * * * * * 

Bill in Equity, under Section (9) Nine, Trading with the Enemy 
Act, U. S. Statutes at Large, as amended, Vol. 41, Part I, Pp. 35 & 
977; and Vol. 42, Part I, P. 1065, for a decree against the Alien 
Property Custodian to deliver to the plaintiff five hundred shares 
of stock, and against the Treasurer of the United States to pay to 
the plaintiff eighteen hundred dollars; upon the theory that at the 
time of the seizure the stock and money were in equity the property 
of the plaintiff. The bill was duly answered, and the case has been 
heard upon depositions, and oral testimony in open court, and, hav¬ 
ing been argued by counsel both orally and in briefs, is now’ to be 
decided. The facts may be summarized as follows; 

The plaintiff had come to the United States in 1913. He had 
been born and reared in Germany, and w’as then a German citizen. 
He was the son of Bernhard Lust, v’ho was then, and still is, a 
German citizen, residing at Berlin. The plaintiff, when he came, 
was about twenty-one years of age. He has resided in this country 
ever since. In January, 1917, he filed his first papers, and has since 
been admitted to citizenship. From 1913 to 1917 he w’as working 
in various banking houses in different parts of the country’, with¬ 
out salary, for the purpose of acquiring a knowledge of business 
methods in this country, and w r as being supported by his father, 
v’ho established bills of credits from time to time wfith several New 
York banking firms, for the use of the plaintiff. All such 

12 moneys had been withdrawn by the plaintiff before 1917. 
The father recognized an obligation which seems to have ex¬ 
isted under the German law’ to make suitable advances for the sup¬ 
port of his son in the circumstances then existing. In March, 1917, 
the plaintiff was ill; and on the tenth of that month he went to the 
hospital to undergo an operation for appendicitis. The father at this 
time w’as doing his banking business through a German bank, the 
Direction der Disconto Gesellschaft. This bank, in his behalf, had 
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bought the shares of stock in question through the Hanover National 
Bank of New York, by which they were held subject to the order 
of its said German correspondent, being endorsed in blank. The 
German bank had, also, funds or credits of the plaintiff’s father 
on deposit with the said New York bank, in the name of the Ger¬ 
man bank. Bernhard Lust himself had no direct relations with the 
New York bank. The plaintiff introduced some evidence tending 
to show that he had called upon his father for an advancement of 
fifty thousand dollars, to enable him to set up in business in this 
country, and that the attempted transfer of the stock in question was 
the response of the father to that request, and was in reality only a 
recognition by the father of a legal obligation resting upon him, by 
the law of Germany. This evidence is not convincing, and it can¬ 
not be found that such was the fact, or the law of Germany. 

In the circumstances thus outlined. Bernhard Lust, on or about 
March 12. 1917, directed the German bank to instruct the New 
York bank to deliver to the plaintiff five hundred shares of the 
common capital stock of the Chicago, Milwaukee & St. Paul 
13 Railroad, and to pay him eighteen hundred dollars, in cash, 
and on March 15, 1917, the New York bank received from 
the German bank a message as follows: 

“Pay eighteen hundred dollars Fritz Lust, Hotel Colonial. De¬ 
liver free value to same party ex depot five hundred Chicago Mil¬ 
waukee common shares. Telegraph execution. 


Upon receipt thereof one of the employees of the New York bank 
called the Colonial Hotel by telephone, and was informed that the 
plaintiff was not there, but at the hospital; after which no effort 
was made to communicate with the plaintiff; and nothing whatever 
was done to change the existing situation; and the plaintiff himself 
never learned of the transaction, until after the armistice. He did 
not even know that the German bank, as agent for his father, had 
any stock or funds in the Hanover Bank. 

In the meantime the Alien Property Custodian had seized all the 
shares of the Chicago, Milwaukee & St. Paul Railroad held by the 
Hanover National Bank as the property of the German bank, being 
six hundred and eighty shares, which included the five hundred 
shares in question; and had required the Hanover National Bank 
to pay him a large amount of money then on deposit to the credit 
of the German bank, which is supposed to include the eighteen 
hundred dollars in question. The total amount of money thus held 
bv the Hanover National Bank subject to the call of the German 
bank, and which the German bank was keeping there as agent for 
Bernhard Lust, was largely in excess of eighteen hundred dollars. 

With respect to the eighteen hundred dollars. Can the plaintiff 
assert a claim thereto? Was the money his at the lime of the 


seizure, or did it still belong to the depositor? It is sought 


to support the claim of the plaintiff on the ground that the 
transaction amounted to an equitable assignment. The thing as¬ 


signed, if it was assigned at all, was a part of a credit in a bank 
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subject to the check or otlier order of the depositor. It was not a 
special fund; it was not a trust fund. It was merely a part of a 
larger amount owed to the depositor. The relation between the 
bank and its depositor was a bebtor and creditor relation, and nothing 
more. Bank of the Republic v. Millard, 10 Wal. 152. If the 
transaction here was in substance a check in favor of the plaintiff, it 
did not constitute an assignment of the fund, or give the plaintiff 
any lien upon it at law or in equity. Bank of the Republic v. 
Millard, Supra. The language of that decision has been quoted 
ever since as the classic exposition of the reason for the rule: “As 
checks on bankers are in constant use, and have been adopted by the 
commercial world generally as a substitute for other modes of pay¬ 
ment, it is important, for the security of all parties concerned that 
there should be no mistake about the status which the holder of the 
check sustains towards the bank on which the check is drawn. It 
is very clear that he can sue the drawer if payment is refused, but 
can he also, in such a state of case, sue the bank? It is conceded 
that the depositor can bring assumpsit for the breach of the contract 
to honor hig checks, and if the holder has a similar right, then 
the anomaly is presented of a right of action upon one promise, for 
the same thing, existing in two distinct persons, at the same time. 

On principle, there can be no foundation for an action on the 
15 part of the holder, unless there is privity of contract between 
him and the bank. How can there be such privity when the 
bank owes no duty and is under no obligation to the holder? The 
holder takes the check on the credit of the drawer, in the belief that 
he has funds to meet it, but in no sense can the bank be said to be 
connected with the transaction. If it were true that there was a 
privity of contract between the hanker and holder when the check 
was given, the bank would be obliged to pay the check, although 
the drawer, before it was presented, had countermanded it. and al¬ 
though other checks, drawn after it was issued, but before payment of 
it was demanded, had exhausted the funds of the depositor. If 
such a result should follow the giving of checks, it is easy to see that 
bankers would be compelled to abandon altogether the business of 
keeping deposit accounts for their customers. If then, the bank did 
not contract with the holder of the check to pay it at the time it 
was given, how can it be said that it owes any duty to the holder 
until the check is presented and accepted? The right of the de¬ 
positor, as was said in Chapman v. White, 2 Seklen 417, ‘is a cho«e 
in action, and his check does not transfer the debt, or give a lien 
upon it, to a third person, without the assent of the depositary..’ 
This is a well established principle of law, and is sustained by the 
English and American decisions.” 

But the direction in this case was not so much as a check. Tt 
was not given to the plaintiff to be presented to the hank. Tt was 
not given to the plaintiff at all. The plaintiff had no knowledge of 
it. No relation was ever established between the bank and 
Id the plaintiff by the bank in New York, or bv the bank in 
Germany, unless it was established by the mere fact that the 
latter cabled the former to pay the amount to the plaintiff. Even if 
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the plaintiff had been in the strictest sense a creditor of the German 
bank of the the German bank’s client, Bernhard Lust, the cabled 
direction would not have enabled the plaintiff to proceed either at 
law or in equity, against the New York bank, certainly not after 
the right of the German bank had been otherwise appropriated, as 
it has been here. Aetna National Bank v. Fourth National Bank, 
46 N. Y. 82; 7 Am. Rep. 314. In the latter case the depositor, at 
the very time he made the deposit, had instructed the bank to pay 
from the avails a certain note, upon w’hich he was liable, to the 
plaintiff, the holder thereof. The bank disobeyed the instruction 
and appropriated the money in another way; yet the plaintiff w T as 
refused relief. That decision, w T hich has been approved many 
times, and is constantly cited, is fortified by other cases, set forth 
and reasoned upon in the opinion so fully and cogently that it 
would itself serve as a sufficient answer to the plaintiff’s claim to 
the eighteen hundred dollars. Other cases, however, have been 
found, which may correspond even more closely with the facts of the 
instant case; and these lead to the same conclusion. Williams v. 
Everett, 14 East. 582, is w r orthy of special notice. There one Kelley, 
residing abroad, remitted bills on England to the defendants, his 
bankers in London, wdth directions to pay the amount in certain 
specified proportions to his creditors, of whom the plaintiff 

17 w’as named as one: and advised the creditors of the remittance 
and directions. Yet the plaintiff w^as not allowed to re¬ 
cover his proportion, although the bills had been collected by the 
defendants; Lord Ellenborough disposing of his contention in these 
words: “It is in the power of the remitter to give and countermand 
his own directions as often as he pleases; and the person to whom 
the bill is remitted may hold the bill until received, and its amount 
wdien received, for the use of the remitter himself until by some 
engagement entered into by themselves with the person who is the 
object of the remittance they have precluded themselves from so do¬ 
ing. and appropriated the remittance to the use of such person.” 

In the present case the creditor-assignee, the plaintiff, never so 
much as knew that the so-called assignment had been made, or 
that it was about to be made. He remained in entire ignorance 
of the transaction until long after the seizure. Upon this point 
of the necessity of notice too, and assent by, one standing in the 
position of the plaintiff, we have the following statement of the 
law in Pomeroy’s Equity Jurisprudence, Section 1281, p. 2564: 

“Although, whenever a debtor * * * makes to his creditor 

an equitable assignment of a specific fund or debt in the hands of, 
or owing by, a third person, the assent of such third person is 
requisite to the effect of the transfer in equity, yet the assignment, 
appropriation, direction, or order is not absolute, but may be revoked 
by the debtor-assignor at any time before the creditor-assignee has 
been notified of it, and has expressly or impliedly assented thereto. 
In such case notice to and assent by the creditor-assignee are 

18 essential to an absolute assignment.” 
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One of the cases cited by this author is Scott v. Porcher, 3 Merivale, 
652, headnote and substance of the opinion being as follows: 

“In Scott v. Porcher, H. & Co., of Madras, made a consignment 
of pearls to B., with directions to sell them and pay the proceeds 
to P., (to whom H. & Co., were at the time indebted), on account. 
B. acknowledged the receipt of the consignment, and undertook to 
perform these directions, but no notice was given by either party to 
P. H. & Co. subsequently wrote to B., requesting the pearls to be 
sent to America, and there disposed of; and afterward, being in¬ 
solvent, made an assignment of all their effects in trust for the 
benefit of their creditors; and it was held that the directions ac¬ 
companying the consignment did not constitute an appropriation, 
but amounted to no more than a mere mandate, revocable at the 
pleasure of the consignor, and which was actually revoked by the 
subsequent disposition of the property. * * *. 

“The Master of the Rolls said: ‘This case is stripped of almost 
every circumstance that has ever been relied upon as constituting 
an irrevocable appropriation. Harrington and Co., who made the 
consignment, never informed Porcher & Co., that any remittance 
was made, or intended to be made, on account of the debt due to 
the latter. The consignees, who were mere factors for the consignors, 
had no directions to apply the produce of the consignment in pay¬ 
ment of any particular bill of exchange. The only order they re¬ 
ceived was that when the sale should be effected they should pay 
over the proceeds to Porcher & Co. They informed their 
19 principals that they would act in conformity with thp direc¬ 
tions received, but they had no communication whatever 
with Porcher & Co., on the subject. This amounts to no more than 
a mandate from the principal to his agent, which can give no right 
or interest to the third person in the subject of the mandate. It 
may be revoked at any time before it is executed, or at least before 
any engagement is entered into with a third person to execute it 
for his benefit. And it will be revoked by any disposition of tbr* 
property inconsistent with the execution of it. The assignment of 
it in December, 1811, was such disposition. Under that assignment 
the general creditors of Harrington & Co. became entitled to the 
benefit of every description of property over which they had a disnos- 
ing power. There was no third person who had then acquired 
any interest, legal or equitable, in the goods in question, and. 
therefore, Harrington & Co. could dispose of them, and thev have 
disposed of them, to the present plaintiffs, who are consequently 
entitled to a decree.’ ” 

With respect to the shares of stock. These were represented by 
the certificates endorsed in blank, and held by the Hanover National 
Bank as a depositary. They were subject to the order of the German 
hank. The direction given to deliver them to the plaintiff was a 
mere unexecuted mandate which could have no effect until it was 
executed. It never was executed, and at the time the seizure was 
made the shares were still subject to the order of the German bank. 
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Not only was there no consideration for the proposed gift, if a gift 
was intended, but the plaintiff-donee was entirely ignorant of the 
direction. 

20 Counsel for the plaintiff has referred to four cases, neither 
of which, however, supports his contention. Wright v. 

Ellison, 1 Wall. 16, was a transaction which the Court did not 
recognize as constituting an assignment, but even in that case there 
was an agreement between the parties, a fact which is absent in the 
present case. The Court said: “It is indispensable to a lien thus 
created that there should be a distinct appropriation of the fund by 
the debtor, and an agreement that the creditor should be paid out of 
it.” In the present case there was no agreement between the German 
bank or Bernhard Lust on one part, and the plaintiff on the other. 
Spain v. Hamilton’s Adm., 1 Wall., 604, was also a case where the 
assignee failed to hold the fund, but in that case, also, there was an 
agreement touching the fund between the assignor and the assignee, 
although there was not sufficient notice to the debtor who was ordered 
to pay. The Court said, page 624, that, “in order to perfect his 
title against the debtor, the assignee should immediately give notice 
of the assignment to the debtor;” which implies that the assignee 
himself was aware of the assignment. Howard v. Savings Bank, 40 
Vt.. 597, was a case where A deposited money in the defendant bank, 
in the name of B. The bank made the deposit in B’s name, and 
treated it in all respects as having been deposited by B. It issued a 
non-negotiable deposit book, upon which, under the by-laws of the 
bank, assented to bv the depositor, the money could be drawn out 
only by B. The bank was directly liable to B from the beginning, 
although the book remained in the hands of A, and B had no 
knowledge of it during A’s life. Of course it was a perfected 

21 gift to B. In Ryan v. Phillips, 3 Kans. Appls. 704, the 
plaintiff had accepted the assignment before the rights of 

third parties had intervened, and so was able to hold a fund which 
had been deposited in the defendant bank to be applied on this debt, 
and which the bank had received and accepted for that very purpose. 
In the present case the seizure occurred long before the plaintiff knew 
of the assignment, if such it was. 

The question was asked; If the plaintiff had sued the Hanover 
National Bank for the property, or the fund, before the seizure, 
what defense could the bank have made? Without answering the 
question directly it is enough to say that the bringing of a suit would 
have imported into the case three additional facts by way of im¬ 
plication, viz., (1), knowledge, on the part of the plaintiff, that the 
direction had been given; (2), assent to the same; (3), a demand 
upon the bank to carry out the instruction in favor of the plaintiff. 
Neither of these facts is in the case as it now rests, for the seizure 
intervened, and the question is, had the German bank or its client, 
ceased to be the owner at the time when the seizure was made? 

Defendant’s counsel has called attention to several cases which 
have been examined, and are found to be closely in point. As to the 
stock, he cites Smith v. Peacock, 114 Ga., 691; 40 S. E., 757: 88 
Am. St., 53, where one Graham had delivered to his agent a box 
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^obtaining money, with directions to give the money to persons 
named. The agent having failed to carry out the instructions, certain 
of the donees brought trover for the money. The Court con- 

22 sidered that Graham had retained the right to revoke the gift, 
and, consequently, that the gift was not perfected. In Telford 

v. Patton, 144 Ill., 611, replevin was brought for a certificate of de¬ 
posit found upon the body of the decedent, who had deposited the 
money in bank, and taken a certificate in the name of the plaintiff 
in replevin. The bank had no relations with the plaintiff and 
knew nothing of it. The case went for the plaintiff below, but was 
reversed above, on the ground that the gift had not been perfected 
by delivery. In Green v. Hynes, 183 Pac., 568, in the Court of Ap¬ 
peals of California, the deceased had in his possession a bank book, 
.showing a deposit, in which was a paper stating: “Money and all 
that I have, give you to Mrs. Green and Miss Green,” and delivered 
the book and the paper to an employee. After the decedent’s death 
the book was delivered to his administrator, and the Greens brought 
an action against him for the book. The Court held the transaction 
an imperfect gift, on the ground that the agency was revocable 
during the donor’s life, and was revoked by his death. 

As to the eighteen hundred dollars, defendant’s counsel cites 
Burke v. Steel, 40 Ga., 217. Steel had been employed by Burke at 
a salary. Steel directed Burke to pay twenty-five dollars per month 
from his salary to Kay, and his family, for their support. Burke 
kept the twenty-five dollars but failed to pay it as directed. Kay 
died, and Steel sued Burke for the money he had kept. Jury found 
for the plaintiff, and a new trial was refused. ' On appeal the judg¬ 
ment was affirmed upon the ground that the transaction amounted 
to an imperfect gift, and that Steel was entitled to the amount. 

23 Although he had brought this suit for the benefit of Kay's 
widow and children the Court treated this part of the declara¬ 
tion as surplusage. 

Finally the case may be stated thus: 

A, having a bank account on which he is entitled to draw a thou¬ 
sand dollars, and having in the hands of the bank, subject to his 
order, shares of stock transferable by delivery, telegraphs the bank 
to pay to B one hundred dollars, and to deliver to him the shares; 
and before the bank does anything beyond inquiring for B by tele¬ 
phone the bank is served in a garnishee proceeding against A. In 
such circumstances can B demand either money or stock as against 
the garnisheeing creditor? Apparently not. Under all the au¬ 
thorities, it seems that in the circumstances of this case a right to 
revoke the order remained in the German bank up to the time of 
the seizure. That right was property, and it was seized by the Alien 
Property Custodian. 

Other authorities consulted are: 

Bispham’s, “Principles of Equity”, Sec. 167 et scq.; American 
notes to Brice v. Bannister, English Ruling Cases, Vol. 10, 
p. 423; Peugh v. Porter, 112 U. S., 737; Caldwell v. 
Hartupee, 70 Pa. St., 74; Notes to Ryall v. Rowles, “Lead¬ 
ing Cases in Equity”, p. 1641, et seq.; Wright v. Ellison, 
1 Wall. 16; and, Ford v. Garner, 15 Ind., 298. 
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After the most careful consideration the Court has been able to 
give to the case, it cannot see how it can be held consistently with 
principle and authority that the plaintiff, before the seizure, was in 
equity the owner of an enforceable right with respect either to the 
money or the stock, and accordingly his bill must be dismissed. 



WENDELL P. 

STAFFORD, 



Justice. 

24 

Final Decree. 



Filed December 7, 1923. 


* * 

* * * 

★ * 


This cause having come on to be heard at this term of Court upon 
the bill of complaint filed by the plaintiff and the answer filed on 
behalf of the Alien Property Custodian and the Treasurer of the 
United States and evidence and testimony having been submitted to 
the Court and arguments of counsel on behalf of the plaintiff and 
the defendants, the Alien Property Custodian, and the Treasurer 
of the United States, having been heard, and the Court having taken 
time to consider, it is by the Court this 7th day of December, 1923, 
Adjudged, ordered and decreed that the bill of complaint be and 
the same hereby is dismissed and it is further 

Adjudged, ordered and decree that the defendants, Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, recover their costs in this behalf expended, and 
that thev have execution for the same as at law. 

WENDELL P. STAFFORD, 

Associate Justice Supreme Court of the District of Columbia. 


December 7, 1923. 


From the foregoing decree the plaintiff notes an appeal 1o the 
Court of Appeals of the District of Columbia, and the bond 
25 for costs is fixed at the sum of $100.00 or a cash deposit of 
$50.00 in lieu thereof. 

WENDELL P. STAFFORD, 

Justice. 


Memoranda. 


December 22. 1923.—$50 deposited in lieu of costs on appeal. 
January 18, 1924.—Statement of evidence submitted, signed and 
filed. 


Assignments of Error. 

Filed February 5, 1921. 

******* 

The plaintiff, Fritz Lust, hereby assigns the following errors to 
be reviewed on appeal by the Court of Appeals in the above-entitled 
cause: 
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1. The Court erred in dismissing the bill of complaint. 

2. The Court erred in holding that the plaintiff was not in equity 
the owner, at the time of the seizure of the property involved, of an 
enforceable right with respect thereto. 

3. The Court erred in holding that notice to or assent by the 
plaintiff was necessary to the passing of title to the said property 
from Bernhard Lust to the plaintiff. 

4. The Court erred in holding that the order given to the Hanover 

National Bank to deliver the said property to the plaintilf 

26 could have no effect until it was carried into execution. 

5. The Court erred in holding that the Direction dcr 
Disconto Gesellschaft retained a right to revoke its order to the Han¬ 
over National Bank for the delivery of the said property to the plain¬ 
tiff, up to the time of its seizure by or delivery to the Alien Prop- 
ertv Custodian. 

t 

6. The Court erred in holding that there was no effective transfer 
of title to the said property to the plaintiff by Bernhard Lust. 

WILL T. GORDON, 
TENCH T. MARYE, 
Attorneys for Plaintiff. 

Designation of Record on Appeal. 

Filed February 5, 1924. 

******* 

The Clerk will include in the Transcript of Record on Appeal the 
following: 

1. Amended Bill of Complaint. 

2. Order pro confesso. 

3. Answer of Alien Property Custodian and Treasurer of the 
United States. 

4. Memorandum opinion. 

5. Final decree. 

6. Memoranda as to deposit in lieu of bond on appeal. 

7. Memorandum of submission, signing and filing of statement 

of evidence. 

27 8. Assignments of errors. 

9. Designation of record. 

10. Statement of evidence. 

WILL T. GORDON, 

TENCH T. MARYE, 

Attorneys for Plaintiff. 
DEAN HILL STANLEY, 

Attorney for Defendants. 
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28 Supreme Court 6f the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 38136 in Equity, wherein Fritz 
Lust is Plaintiff' and Francis P. Garvan as Alien Property Custodian 
ct al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
• * 

the seal of said Court at the City of Washington, in said District, this 
1st day of April, 1924. 

I Seal of Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

Clerk . 

EW. 


29 In the Supreme Court of the District of Columbia, Holding 

an Equity Term. 

In Equity. 

No. 38136. 

Fritz Lust, Plaintiff, 
v. 

Francis P. Garvan, as Alien Property Custodian, and John Burke, 

as Treasurer of the United States. 

Statement of Evidence on Appeal. 

Be it remembered that evidence was taken in the above cause to 
the following effect: 

Fritz Lust, the plaintiff, was called as a witness in his own be¬ 
half and having been first duly sworn testified that he is a resident 
of New York City; that he is a citizen of the United States and has 
lived in this country since 1913 continuously except for a trip to 
Germany in 1920 occupying about a year and a quarter; that his 
father is Bernhard Lust, retired, a German citizen, living in Berlin; 
that his father has been for ten years a judge in the Rcichswirt- 
schaftsgericht. which is a court of appeals for hard economic ques¬ 
tions: that this position requires a very thorough knowledge of 
German law: that thereupon counsel for the defendants objected to 
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this testimony on the ground that the witness was not qualified to 
pass upon the qualifications of an expert upon the German law, and 
also upon the ground that the statement was a conclusion. 

That the witness first went in business for himself about 1917, in 
the steel business, continuing therein until 19*21, and in 1922 he 
made a contract importing glassware from Czecho-Slovakia; that lie 
had written his father that he had gone or was going into business, 
and that his father paid for his entire support over here from 1913 
to 1917, amounting altogether to about $15,000. 

That in March, 1917, his father instructed the Disconto Gesell- 
schaft in Berlin, who in turn instructed the Hanover National Bank 
in New York, to pay to witness $1,800 in cash and turn over to 
him 500 shares of Chicago, Milwaukee and St. Paul stock; there¬ 
upon counsel for the defendants objected to the introduction 
30 of this testimony and the objection was overruled. 

That at the time the witness was sick in the hospital and 
heard of the whole transaction about two years later, after the armi¬ 
stice; that there was no communication with Germany during the 
war, and when communication was opened his father wrote to him 
and asked him whether this money was paid over to him then, so 
the witness went over to the Hanover National Bank and was in¬ 
formed that this money was not paid over to him but had been 
seized later on by the Alien Property Custodian; that the Hanover 
National Bank asked him to fill out a form under Section 9 of the 
Alien Property act in order to recover this property; that the pur¬ 
pose of having this transfer of property made to him was that his 
father had sent him money all the time and being sick for 
about eight months with appendicitis he needed the money to pay 
his doctors’ bills; that when he failed to get any money at that time 
he had to borrow quite a bit of money, because he was not in busi¬ 
ness at that time. 

That the witness studied law in a night school for the instruction 
of law in Germany, for about four years; that he learned that por¬ 
tion of the law with reference to the relations between parent and 
child and the mutual duties of each. 

Thereupon counsel for the defendants objected to the qualifica¬ 
tions of the witness as an expert in German law, and the objection 
being overruled an exception was noted. 

Whereupon the witness testified that paragraph 1601 of the Ger¬ 
man Biirgerliches Gesetzbuch fur das deutsche Reich, which means 
civil law, reads very clearly like this: 

“Relatives in direct descendence are obligated to support each 
other”; 

that paragraph 1610 says that the amount of this support is accord¬ 
ing to the position in life of the person in question; that paragraph 
1624 says that said support is not — be considered a gift unless it goes 
beyond the position in life of the person that is making that support 
or paying that money; 
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31 That the shares of stock and the amount of money con¬ 
cerned in this suit was only a small part of what his father 

had on deposit in New York at the time under consideration in 
March, 1917; that his father’s cash balance was $5,034.60, and he 
owned 600 Great Northern Ore certificates, all with the same Han¬ 
over National Bank. 

On cross examination the witness testified that he was born in 
1892; that he first entered school in Germany in 1897, and con¬ 
tinued in school for 15 years, passing the final examination 

32 in the gymnasium, after which he went to the handelsschule 
or commercial school, where he learned law and everything 

pertaining to commercial matters; that this is not called a univer¬ 
sity, but for a business man takes the place of what the university 
is for a student; that you learn in the handelschule commercial mat¬ 
ters, while you learn Greek and Latin and theology in the univer¬ 
sity ; that his course of study in the handelschule consisted of short¬ 
hand, commercial law, French, English, Spanish, Italian and social 
economics; that was about all; that all his legal education was se¬ 
cured in that school; that in the universities you learn, besides 
what is taken up in the handelschule, the old Latin law, and Church 
law, and you learn trying cases, practically acting as a lawyer in 
court, and you learn the penal code; that the witness thinks he 
can given advice to anybody, whether the person takes it or not, 
but he cannot say whether he is entitled, by reason of his gradua¬ 
tion from the school he attended, to give advice to persons upon 
legal matters in Germany, or whether he is entitled under the Ger¬ 
man law to charge fees for giving legal advice; that he has never 
taken any fees; that he is not a lawyer after passing a commercial 
school, but one learns commercial law in order not to make mistakes 
when one becomes a business man; that under the German statute 
governing examinations for admission to the bar you have to go to 
the university if you want to become a lawyer, and the witness is 
not qualified to take the bar examinations in Germany and did not 
take them and has never qualified to practice law in Germany. 

Whereupon the Court stated that only those sections of the Civil 
Code which the witness read were to be considered in evidence; there¬ 
upon counsel for the defendants renewed his objection and excep¬ 
tion to the admission of these sections in evidence. 

33 The witness further testified that he worked as a volunteer 
without pay with Goldman, Sachs & Company and other con¬ 
cerns until 1917, to secure a full knowledge of the banking business; 
that the last moneys received from his father were under various 
letters of credit—one opened with Goldman, Sachs & Company on 
September 22, 1916. for $2,000, from which he drew out the last 
money on December 29, 1916, closing the account; one with Laden- 
burg, Thalman & Company, opened on June 29, 1916, and closed on 
October 10, 1916; and one with Kuhn, Loeb & Company, for $2,000, 
opened on February 10, 1917, from which the full amount was 
drawn on February 13, 1917; that none of the money concerned in 
these letters of credit is connected with the money or securities in¬ 
volved in this suit. 
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That after the armistice certified copies were sent to the witness of 
the letter of his father to the Disconto Gesellschaft and of the radio¬ 
gram with the test word from the Disconto Gesellschaft to the Han¬ 
over National Bank, and also a confirmation of that bank reading 
from the Disconto to the Hanover National Bank, and he knows 
nothing about the transaction between his father and the Disconto 
except those letters; that none of the money or securities involved in 
this suit were ever placed to his credit with the Hanover National 
Bank; that aside from his connection with the Disconto Gesellschaft 
his father had no connection or business with the Hanover National 
Bank; that the Hanover Bank never sent the witness any message 
or messenger or letter or actually got in touch with him by telephone, 
but merely phoned to the hotel where he was checked and he was at 
the hospital at the time. 

Thereupon counsel for the defendants moved that the witness’ 
testimony with respect to his knowledge of what happened between 
his father and the Disconto Gesellschaft be struck out as hearsay 
evidence of facts contained in writings. 

34 Bernhard Lust, a witness examined on behalf of the plain¬ 
tiff under letters rogatory, testified in substance as follows: 

That he is a German citizen and resident in Berlin; that Fritz 
Lust is his oldest son; that on March 12, 1917, he was the owner 
of 500 shares of Chicago and Milwaukee common and 600 Great- 
Northern Iron preferred and about $5,200, all deposited with the 
Hanover National Bank in New York; that on March 12, 1917, he 
gave instructions to the Directory of the Direction der Disconto 
Gesellschaft in Berlin, “To Mr. Fritz Lust by radio telegraph to 
Hanover National Bank 500 shares of Chicago Milwaukee common 
and $1,800 in cash.” 

Whereupon the following question was asked the witness: “State 
fully your reasons for giving such instructions,” which question was 
objected to on the # ground that it was immaterial, and the objection 
being overruled an exception was noted. 

Thereupon the witness further testified that the purpose of the gift 
was for the support of his son as well as to afford him means of 
existence according to his station in life; that during the whole of 
his son’s sojourn he has supported him; that at that time his son 
was about to become an American citizen and to start for himself an 
independent business, for which he needed means; that at that time 
the 500 shares of Chicago, Milwaukee common had the value of 
$40,000 to $50,000; that according to German law a father is obli¬ 
gated to place at the disposal of his child a sufficient amount for the 
creation of an independent business; that if it is considered that the 
value of his own fortune at that time amounted to about $500,000 
and that after his death his estate would be divided between two 
other children besides his son Fritz, it will be seen that the aforesaid 
was no more than proper. 
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35 William H. Suydam, a witness examined on behalf of the 
plaintiff on written interrogatories, testified in substance as 

follows: 

That he is a resident of Brooklyn, New York; that he is Vice 
President and Manager of the Foreign Department of the Hanover 
National Bank of New York, and was Manager of the Foreign De¬ 
partment in March, 1917; that in that month the Hanover National 

Bank held certain monev or securities to the credit of the Direction 

!/ 

der Disconto Gesellschaft of Berlin, Germany; that under date of 
March 15, 1917, they received a cablegram from Berlin via Radio 
Tuckerton. N. J., dated March 14, 1917, addressed to the Hanover 
National Bank, New York, reading as follows: “Pay $1,800 Fritz 
Lust Hotel Colonial, 81 Street stop deliver free value to same party 
ex Depot 500 Chicago, Milwaukee common shares telegraph execu¬ 
tion.” Signed Discontoge; that these instructions were confirmed in 
a letter dated August 1st, 1919; a copy of which is attached to the 
deposition. 

Counsel for the defendants thereupon objected to the introduction 
of the said letter in evidence, on the ground that it could not affect 
the ownership of the property, and the objection being overruled, an 
exception was noted. 

Thereupon the witness further testified that upon receipt of said 
instructions, namely, the cablegram, he had one of the men in the 
bank’s employ call up the Hotel Colonial, 81st Street, New York 
City, and inquire for Fritz Lust, and being informed that Fritz Lust 
was in the hospital no further attempt was made to deliver him the 
money or the securities; that said instructions were not complied 
with, as war was later declared and the funds and securities were 
handed over to the Alien Property Custodian as part of the balance 
and securities of the Direction der Disconto Gesellschaft, Ber- 

36 lin; that said instructions could not be complied with as the 
party was in the hospital at the time. 

A letter of the Direction der Disconto Gesellschaft, addressed to 
Bernhard Lust, dated March 13, 1917, at Berlin, attached to the 
deposition of the witness Bernhard Lust, was translated as follows 
bv the witness, Fritz Lust: 

“Following your letter of the 12th we have requested our New 
York friends by radio to pay to Mr. Fritz Lust, New York, Hotel 
Colonial, 81st Street, the sum of $1,800, for which amount we are 
debiting you on your dollar account. 

“We furthermore ordered in the same radio to deliver out of your 
depot in New York to your son $50,000 Chicago & Milwaukee com¬ 
mon shares, and have requested notice that this order was executed 
by radio. Upon receipt of this acknowledgment we shall notify 
you immediately. 

“We have debited your account, as per enclosed note, with Marks 
79.20 for cable expense. 

“Yours very truly.” 
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The letter from the Direction der Disconto Gesellschaft, addressed 
to the Hanover National Bank, New York, dated August 1, 1919, 
attached to and referred to in the deposition of the witness Bernhard 
Lust, the introduction of which in evidence was duly objected and • 
excepted to as hereinbefore stated, was translated as follows by the 
witness, Fritz Lust: 

“On March 13, 1917, we requested you by wireless by order of 
Mr. Bernhard Lust here, to pay to Mr. Fritz Lust, New York, Hotel 
Colonial, 81st Street, $1,800. As our client here now notifies us the 
address of the beneficiary should read as follows: 

“ ‘Mr. Fritz Lust, with Mrs. Bennett, 138 West 85th Street, New 
York, whereof kindly take note.’ ” 

37 Fritz Lust, the plaintiff, being called as a witness for the 
defendant, testified in substance as follows: 

That it is not true that where a German bank has a large number 
of securities of a particular railroad, for instance, on deposit in an 
American institution, if a client in Germany desires to invest his 
money in such securities the German bank will simply credit on its 
hooks to the client so many shares of that stock; but the practice gen¬ 
erally is that when the client gives his order this order is cabled out 
immediately to the American correspondent of the bank, which is 
either a bank over here or a brokerage firm; that if it is a bank this 
bank gives its orders out to buy securities and puts them to the credit 
of the German bank, and if it is a broker, the broker will transfer 
the stock, after it is paid for, the next day to the American corre¬ 
spondent of the German bank; that the German bank never has on 
deposit in an American bank more securities than their customers 
have bought and paid for: that all that is done in the way of securing 
possession of the stock so bought is that the American Correspondent 
of the German bank secures from the seller of the stock certificates 
therefor indorsed in blank fo the German bank; that it is not the 
practice for the German bank to secure or deliver the certificates for 
such stock; that the client of the German bank has a right to demand 
from the German bank the stock certificates issued by the corpora¬ 
tion, but he would never do it because he could not sell them: that 
if he wanted to indorse them it would take two or three weeks because 
they would have to be sent over to Germany for indorsement: that 
when a purchase is consummated the German bank docs not deliver 
to the client any evidence of ownership, but immediately writes him. 
“We have bought for your account in New York 100 shares of 

38 Steel at 96M>,” and that is all; that the German bank does 
nothing in the way of crediting its client other than to write 

the above letter, and the final statement comes at the end of the six 
months, “We hold for your account in New York 100 shares of steel;” 
that the German bank on its books credits the client with so many 
shares of stock for securities. 



22 


FRITZ LUST VS. THOMAS W. MILLER ET AL. 


Fritz Lust, being recalled for further cross-examination by counsel 
for the defendants, testified in substance as follows: 

That his father had two accounts with the Disconto Gesellsehaft, 
namely, a mark account and a dollar account, and he asked them to 
debit his dollar account with $1,800 and to direct their bank in New 
York to debit them with $1,800 and to credit the account of the 
witness or pay over to him $1,800; that his father had all his ac¬ 
counts with the Disconto Gesellsehaft, and the latter has ten or 
twenty accounts with different sub-agents in this country; that when 
his father ordered the German bank to pay the witness money it 
could do it through any of its several depositories or sub-agents in 
New York. 

Fritz Lust, the plaintiff, being recalled for further examination as 
a witness on his own behalf, testified in substance as follows: 

That he went into business for himself as soon as he got out of the 
hospital, probably the first week in April, 1917, with a Mr. Zehrman ; 
that he needed the money that his father sent him to pay his debts 
incurred in the eight months that he was sick and for hospital and 
doctors’ bills—$5,000 or $(>,000 for the hospital; that he needed in 
the steel business much more than $40,000 because that is a 
38*4 business that requires a very large capital, being generally 
done on a very much larger scale than even $100,000 or $150,- 
000: that he had written to his father of his intentions and that he 
needed some money, but never heard from him; that he did not know 
that the Hanover National Bank had any such instructions and had 
never had any dealings with that bank and had no reason to in¬ 
quire of them; that he inquired of the banks that paid him money 
before; that he did not know that his father had these stocks in the 
Hanover National Bank, although he knew that he had it with the 
Disconto Gesellsehaft, but did not know which agent in this country 
handled those particular securities; that in the beginning of Febru¬ 
ary, 1917, he asked his father to send him exactly $50,000, because 
he intended to go in business, but he has not the letter or a copy. 

On cross-examination the witness testified that he first contem¬ 
plated going into business in 1916 and discussed the matter care¬ 
fully with Mr. Zehrman in the fall of 1916, and they decided that 
the time would be ripe late in 1916 for him to go into business; that 
he did not earn any money at all up to 1917 and had no money save 
what his father gave him and had no private fortune of his own ; that 
the letter to his father in February, 1917, to send him $50,000, was 
the first letter he ever wrote to him on the subject ; that he had gone 
ahead with Mr. Zehrman and arranged to go into partnership with 
him without any means of his own. that they had decided to 
39 go into the steel business with or without money; that if they 
could get from his father the money they would go into the 
business on a dealer's scale, but if they did not get the money they 
would do it on a jobber’s scale; that after they did not get the money 
from his father they started in business with a fully paid up capital 
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of $300, which was the only money they had; that the witness put 
up $200 and Mr. Zehrman put up $100 and in 1920 they sold $1,- 
000,000 of steel; that the jobber’s business in steel requires no capital 
whatsoever; that he did not write to his father about going into busi¬ 
ness until February, 1917, because he was sick about that time with 
appendicitis, lasting for eight months on and off; that he had his 
first attack in 1915 and was sick from early summer, 1916, until 
March 10,1917, when he w T as operated on; that he was in the banking 
business from 1913 to the end of 1914 and then went out to Cali¬ 
fornia in 1915 because his father wanted him to see the country and 
get acquainted with people; that he could not recall in what part of 
February, 1917, he wrote the letter to his father, whether it was before 
the German Ambassador had been given his exequatur on February 
3, 1917, but it was after he took out his first citizen papers in January, 
1917; that he w r as in Germany since 1921; that he discussed their 
whole case very thoroughly with his father, but the question of this 
letter never came up; that he went through the telegrams in question 
at that time and the correspondence of his father with the banks, but 
not the correspondence with himself, which he does not think is in 
existence; that he did not see the letter that he w- in February, 1917, 
which is not in existence; that he di- not keep a copy of his corre¬ 
spondence, and nobody else k- that he wrote the letter to his 
40 father in 1917; that he did not ask his father for $50,000 in 
cash, but to go in business; that as well as he could remember 
it was the same letter that he notified his father that he was taking 
out his citizen papers, which was in the end of January, 1917. 

WENDELL P. STAFFORD, 

Justice. 

This statement of evidence is satisfactory to— 

TENCH T. MARYE, 

Attorney for Appellant. 

DEAN HILL STANLEY, 

Attorney for Appellee. 
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Appeals, District of Columbia. Filed Apr. 3, 1924. Henry W. 
Hodges, clerk. 
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Frank White, as Treasurer of the 
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BRIEF ON BEHALF OF THOMAS W. MILLER, AS ALIEN 
PROPERTY CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES 

NATURE OF THE PROCEEDINaS 

This case is before this Court upon an appeal from 
a final decree of the Supreme Court of the District of 
Columbia which dismissed a bill of complaint filed by 
the appellant under Section 9 of the Trading with 
the Enemy Act as amended, 41 Stat. at L. 

THE PLEADINGS 

The entire substance of the appellant's claim to 
equitable relief is set forth in paragraphs numbered 
7, 8, and 9 of the bill of complaint. These paragraphs 
are: 

(7) Property consisting of eighteen hun¬ 
dred dollars in cash and five hundred shares 
of common stock in the Chicago, Milwaukee & 
St. Paul Railway was given to plaintiff by his 

(i) 
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father, Kommerzienrat Bernhard Lust, and 
was transferred in good faith to plaintiff on 
March 13, 1917, in consideration of love and 
affection, and that such property is not 
enemy property. 

(8) On information and belief this property 
was seized as the property of the Diskonto 
Gesellschaft fiscal agents for Kommerzienrat 
Bernhard Lust, and at time of seizure was in 
actual possession of the Hanover National 
Bank of New York City. 

(9) This property is now held by one or 
both of the first two named defendants with¬ 
out legal title thereto or authority of law. 
(Rec. p. 3.) 

Stated somewhat differently, appellant’s alleged 
grounds for relief are that on March 13, 1917, his 
father, Bernhard Lust, a German residing in Germany, 
made a gift to him of $1,800 in cash and 500 shares of 
the common capital stock of the Chicago, Milwaukee 
& St. Paul Railway. This stock and money, after the 
beginning of the war between the United States and 
Germany, were seized by the Alien Property Cus¬ 
todian under the terms and provisions of the Trading 
with the Enemy Act, as the property of the Direction 
der Disconto Gesellschaft, a German bank in whose 
name the money and property stood in the Hanover 
National Bank of New York. The answer of the 
Alien Property Custodian and the Treausrer of the 
United States upon information and belief denies the 
gift to the appellant. As to the possession of the 
stock and money, the said answer states that the 
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Alien Property Custodian, acting under the provisions 
of the Trading with the Enemy Act, seized 680 
shares of the capital stock of the Chicago, Mil¬ 
waukee & St. Paul Railroad held by the Hanover 
National Bank of New York as the property of the 
Direction der Disconto Gesellschaft, and that the 
Custodian also required the Hanover National Bank 
to pay to the Custodian large sums of money in 
discharge of indebtedness owed by the bank to the 
Direction der Disconto Gesellschaft. The appellees 
say that they are without knowledge or information 
sufficient to form a belief as to whether or not any 
money or property held by either of them ever 
belonged to or was held for Bernhard Lust. 

THE FACTS 

The facts of the situation as brought out in the 
testimony are substantially as follows: 

The appellant, Fritz Lust, came to the United 
States on October 10, 1913. He was a German citi¬ 
zen who had been born and reared in Germany. 
He was the son of Bernhard Lust, who was and is a 
citizen of Germany, residing in Berlin. Appellant 
was about twenty-one years of age when he came to 
the United States and has resided here ever since, 
except for a visit of about a year in Germany, which 
was made since 1921. From 1913 to 1917, at the 
time war broke out between the United States and 
Germany, the appellant worked in various banking 
houses without pay and was supported by his father, 
who established various bills of credit with several 
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New York banking firms. All the money put to the 
credit of the appellant in these banks was withdrawn 
during the latter part of 1916. (Rec. bottom p. 18.) 

The facts concerning the immediate case occurred 
during the first part of March, 1917. On or about 
March 12, 1917, Bernhard Lust, residing in Germany, 
directed the Direction der Disconto Gesellschaft of 
Berlin to instruct the Hanover National Bank to 
deliver to Fritz Lust, the appellant, 500 shares of the 
common capital stock of the Chicago, Milwaukee & 
St. Paul Railroad and to pay to him $1,800 in cash. 
(Rec. p. 20.) The Direction der Disconto Gesell¬ 
schaft was the agent of Bernhard Lust, who had no 
connection whatsoever with the Hanover National 
Bank, except as the Hanover National Bank was the 
subagent of the Direction der Disconto Gesellschaft. 
On March 15, 1917, the Hanover National Bank 
received from the Direction der Disconto Gesellschaft 
a cablegram reading as follows: 

Pay eighteen hundred dollars Fritz Lust 
Hotel Colonial eighty first Street stop Deliver 
free value to same party ex depot five hun¬ 
dred Chicago Milwaukee common shares stop 
Telegraph execution. (Rec. p. 20.) 

The instructions of the Direction der Disconto 
Gesellschaft to the Hanover National Bank were 
never complied with. One of the employees of the 
Bank, upon receipt of the telegram, called the 
Colonial Hotel, the residence of the appellant, but 
could not get in touch with appellant because he was 
in the hospital. (Rec. p. 20.) The Bank did not 
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get in touch with the appellant, and he received no 
information whatsoever at that time concerning the 
transaction. (Rec. middle p. 17.) The Hanover 
National Bank continued to hold the stock as the 
property of the Direction der Diseonto Gesellsehaft, 
and the money was left on deposit to the account of 
that Bank. This is conceded by appellant. 

The appellant herein knew nothing of any of these 
transactions until after the Armistice in November , 1918 
(Rec. p. 17), prior to which time the Alien Property 
Custodian had seized the aforementioned 680 shares of 
the capital stock of the Chicago, Milwaukee & St. Paul 
Railway held by the Hanover National Bank as the 
property of the Direction der Diseonto Gesellsehaft , and 
had required the Hanover National Bank to pay to him 
a large amount of money which was on deposit in the 
Hanover National Bank to the credit of the German 
Bank. 

The appellant had no connection whatsoever with 
the Hanover National Bank and did not know that 
his father had stocks on deposit with that Bank. 
All that he knew was that his father had stocks on 
deposit with the Direction der Diseonto Gesellsehaft. 
He did not know which of the Diseonto’s agents in 
this country held the stock. (Rec. middle p. 22.) 

THE ISSUES 

These appellees respectfully submit that there 
can be but two issues in this case. The first is wheth¬ 
er or not Bernhard Lust was the owner of the prop¬ 
erty in the hands of the Hanover National Bank 
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which was seized by the Alien Property Custodian as 
the property of the Direction der Disconto Gesell- 
schaft, and second, and this is the main issue, did the 
appellant herein become the owner of the property 
and entitled to the money by reason of the transac¬ 
tions set forth heretofore? Unless the appellant was 
the equitable owner of the property involved in this 
suit at the time of the passage of the Trading with 
the Enemy Act he is not entitled to recover in this 
proceeding. 

ARGUMENT 

I 

In order to recover the appellant must show that he 
was the owner of the money and property at the time 
of the passage of the Trading with the Enemy Act 
and at the time of the seizure of the money and 
property by the Alien Property Custodian 

The fundamental error of much of the argument of 

V_ 

the appellant is due to the fact that he adopts a 
false premise as to the rights of the Alien Property 
Custodian and the Treasurer of the United States in 
property seized under the provisions of the Trading 
with the Enemy Act. This premise seems to be 
that where property seized by the Alien Property 
Custodian is disclaimed by all possible enemies, or 
where the enemies agree to a recovery by a non¬ 
enemy claimant all rights that the Alien Property 
Custodian and the Treasurer of the United States 
have cease. This is fundamentally false and in con¬ 
tradiction to all the terms and to every theory of the 
Trading with the Enemy Act. The appellant in 
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this case must do more than eliminate the two 
enemies in order to defeat the claim of the Alien 
Property Custodian. He must show that at the time 
of the enactment of the Trading with the Enemy Act 
and the seizure he was the owner of the property 
seized. He must show that he was the owner at 
time the Trading with the Enemy Act became law, 
on October 6, 1917, because he could not legally 
thereafter receive title of the property from the 
enemies, and he must show that he was the owner 
at the time the Alien Property Custodian seized 
the property because unless he was the owner he 
can not recover it in this proceeding. 

The Alien Property Custodian was entitled to 
seize and retain possession of all enemy property. 
Section 7 (c) of the Trading with the Enemy Act as 
amended provides, as far as relevant, as follows: 

If the President shall so require any money 
or other property including (but not thereby 
limiting the generality of the above) patents, 
copyrights, applications therefor, and rights 
to apply for the same, trade-marks, choses in 
action, and rights and claims of every char¬ 
acter and description owing or belonging to or 
held for, by, on account of, or on behalf of, or 
for the benefit of, an enemy or ally of enemy 
not holding a license granted by the President 
hereunder, which the President after investi¬ 
gation shall determine is so owing or so be¬ 
longs or is so held, shall be conveyed, trans¬ 
ferred, assigned, delivered, or paid over to the 
Alien Property Custodian, or the same may 

107580—24f-2 
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be seized by the Alien Property Custodian; 
and all property thus acquired shall be held, 
administered, and disposed of as elsewhere 
provided in this Act. 

If at the date of seizure by the Alien Property 
Custodian the appellant here was not the owner of 
the property—that is to say, the owner of the entire 
equitable title in the property as distinguished from 
mere legal title which may have been in the enemies 
simply by reason of the fact that the stock certificates 
w'ere issued in the name of the enemies—then the 
appellant can not recover. If title to this property 
was in the enemies at the time of seizure, nothing 
could occur thereafter to affect the right of the Alien 
Property Custodian to retain possession. In other 
words, if at the time of seizure the property belonged 
to an enemy nothing could happen to derogate from 
the rights of the Alien Property Custodian. This 
must be true, otherwise the right of the Government 
to seize enemy property would be vitiated. It is 
repeatedly insisted in appellant’s brief that no rights 
of creditors are involved in this case. It is quite 
true that no creditors in the ordinary sense of the 
word, are involved. However, the right of the Gov¬ 
ernment to seize enemy property is equal to if not 
superior to the rights of creditors. What the appel¬ 
lant here contends and has always contended up to 
the time the testimony in the District Court was 
concluded, was that a gift had been made to him by 
his father. The absence of creditors of a donor does 
not operate either to prove or disprove the comple- 
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tion of a gift. A gift is either completed or it is not 
completed, in the light of all the circumstances. 

Furthermore Section 12 of the Trading with the 
Enemy Act, in so far as relevant, clearly indicates 
the intention of Congress that the Alien Property 
Custodian should remain vested with the right to 
possession and control of enemy property seized, 
until such time as Congress should make disposition 
of such property. Section 12, as far as relevant, 
provides: 

After the end of the war any claim of any 
enemy or of an ally of enemy to any money 
or other property received and held by the 
Alien Property Custodian or deposited in the 
United States Treasury, shall be settled as 
Congress shall direct * * *. 

Were the contention of appellant in this respect 
true, it would be but a short time until all the prop¬ 
erty held by the Alien Property Custodian or the 
Treasurer of the United States, under the terms of 
the Trading with the Enemy Act, would be with¬ 
drawn from their possession. All that the enemy 
would have to do under the circumstances would be 
to assign whatever claim he had to property in the 
hands of the Alien Property Custodian for a valuable 
consideration to an American citizen or nonenemy. 
Thereupon the American citizen w r ould institute suit 
under Section 9 of the Trading with the Enemy Act, 
make the enemy a party defendant, the enemy would 
not appear, judgment pro confesso would be taken 
against him, and if contention of appellant is sound, 
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a decree must be rendered in favor of the American 
citizen for the property. Under such circumstances 
every German whose property is now held by the 
Alien Property Custodian would assign his rights to 
the property for a valuable consideration to an 
American citizen and the American citizen would 
secure the delivery to him of the property. 

Thus the provisions of Section 12 providing that 
Congress shall legislate as to the disposition of this 
property would be circumvented and it would take 
but a short time for all questions of enemy property 
to be disposed of in a manner most agreeable and 
pleasing to the former enemy citizens. It would 
seem that this argument reduces appellant’s counsel’s 
contention to an absurdity. As stated above, the 
real question here is whether or not Fritz Lust became 
vested with equitable title to the property before 
seizure. 

This Court in the case of Swiss National Insurance 
Co. v. Miller , 289 Fed. 571, clearly stated the right 
of the Alien Property Custodian in the following 
manner: 

It is certain that the sequestration of the 
property in question was authorized by the 
act. Under Section 2 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, 3115jaa) the plaintiff 
was an enemy, since it was doing business 
within enemy territory, and under section 7c 
(section 3115£d) enemy-owned property was 
made liable to seizure by the Custodian. It 
is equally certain that no subsequent change 
in the situation of the plaintiff could relieve 
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the sequestered property from its status as 
enemy-owned property. Otherwise the law 
could not have been administered effectively. 
It would have been useless to seize enemy- 
owned property, if the owner could recover it 
immediately by the simple expedient of chang¬ 
ing his residence or his place of business. It 
is also certain that Congress did not intend 
that the official termination of the war should 
ipso facto entitle the owners of sequestered 
property to recover the same from the Custo¬ 
dian. Section 12 of the act (section 3115£ff) 
reads in part as follows: 

“After the end of the war any claim of an 
enemy or of an ally of enemy to any money or 
other property received and held by the Alien 
Property Custodian or deposited in the United 
States .Treasury, shall be settled as Congress 
shall direct.” 

The act unmistakably discloses that Con¬ 
gress intended the Cvstodian to retain pos¬ 
session of the sequestered property after the 
end of the war, until the final disposition 
thereof shall be determined by future legisla¬ 
tion. These conclusions negative all of the 
claims presented by the plaintiff. 

II 

The appellant was not the owner of the property here 
involved at the time the Trading with the Enemy 
Act became law, or at the time of its seizure by 
the Alien Property Custodian 

As disclosed by the evidence, the fundamental 
question in this case is whether any gift of the 
property involved from Bernhard Lust to the ap- 
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pellant was completed. A brave attempt is made by 
the appellant to make out a trust of the subject 
matter of the attempted gift in favor of the ap¬ 
pellant. These appellees have no quarrel with the 
general principles of equity jurisprudence relating 
to trusts, which are covered in appellants brief. 

With all due respect to the appellants argument, 
the fact must still remain that the argument is 
simply a repetition of the age-old attempt, in in¬ 
stances where gifts fail, to torture out of the facts 
a declaration of trust in favor of the putative donee. 
The law with respect to gifts would be entirely 
eliminated were appellant's theory accepted. In 
every instance where a gift is attempted and fails* 
those desiring to have it held that the gift was 
completed could rely upon precisely the argument 
which appellant sets forth. His chief contention 
is that notice to the cestui que trust is unnecessary 
to vest in the cestui equitable title to property 
placed in trust. As a proposition of equitable 
jurisprudence this is correct. 

However, the appellant proceeds to argue that 
the fact that he did not receive notice of the at¬ 
tempted gift from his father until years after it 
was attempted and until the rights of the Alien 
Property Custodian had intervened is immaterial 
to the issue. 

There is one proposition, however, which appellant 
omits in his profuse citation of principles of equity, 
and that is the proposition that in order to create a 
trust the settlor must intend that a trust be created. 
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The intention to create a trust is as fundamentally 

necessary as any of the other essentials. Bernhard 

* 

Lust did not intend to create a trust of the property 
here involved in favor of the appellant as cestui que 
trust . Paragraph 7 of the bill of complaint specifically 
states that property consisting of $1,800 in cash and 
500 shares of common stock in the Chicago, Mil¬ 
waukee & St. Paul Railroad were given to appellant by 
his father. This was the theory of the appellant’s 
case from the outset and until it was apparent that 
the gift must fail for lack of completion. 

Bernhard Lust in his testimony (Rec. p. 9) states 
that the purpose of the gift was for the support of his 
son, etc. In other words he was attempting to give 
this son property; not to create a trust in his favor. 
One theory of the appellant is that the father gave 
the property to him in order to enable him to go into 
business. How could he have used the property 
itself for business ventures were it placed in trust 
for him? Furthermore, the instructions to the 
Hanover National Bank which were not carried out, 
specifically provided for the payment to Fritz Lust 
and for the delivery of the stock. Here there is no 
intimation that any trust was created. The conten¬ 
tion that there was a trust created by the appellant 
by reason of the facts adduced at the hearing is 
merely an effort to torture out of facts showing an 
attempt to make a gift inter vivos a trust in favor of 
the putative donee. 

We come then to consider whether or not the facts 
in the case constituted a completed gift inter vivos 
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prior to the seizure by the Alien Property Custodian. 
If such gift was not completed at the time of seizure, 
the title, equitable and legal, in the property was 
still in Bernhard Lust, and the Alien Property Cus¬ 
todian was entitled to seize it. 

First let us consider the question of the ownership 
of the 500 shares of the Chicago, Milwaukee & St. 
Paul Railway stock. If it is to be assumed that the 
evidence shows that the stock here involved is a part 
of the 680 shares seized by the Alien Property Cus¬ 
todian, then the situation is that the Hanover Na¬ 
tional Bank held certificates for the stock endorsed in 
blank. The Hanover National Bank was the agent 
of the Direction der Disconto Gesellschaft. The 
Direction der Disconto Gesellschaft had purchased 
the equity in the stock on behalf of Bernhard Lust. 
Hence, the legal relation that existed was that the 
Direction der Disconto Gesellschaft was the agent of 
Bernhard Lust and the Hanover National Bank of 
New York was the agent of the Direction der Dis- 
conto Gesellschaft. From the testimony of the plain¬ 
tiff an inference may be properly drawn that Bern- 
hard Lust knew of the practice of the German bank 
in purchasing stock for its clients, namely, that the 
German bank would purchase the stock and leave the 
stock on deposit in the American agency in its own 
name. 

The most that can be said, therefore, is that the 
Hanover National Bank was an agent of Bernhard 
Lust and held the stock as his agent. It is to be 
noted even here, however, that the plaintiff testified 
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that his father had no connection whatever with the 
Hanover National Bank except in so far as the Han¬ 
over National Bank was an agent of the Direction der 
Disconto Gesellschaft. It would even be fair to say 
that the Hanover National Bank was not the agent 
of Bernhard Lust but only of the Direction der Dig- 
conto Gesellschaft and that the Direction der Dis¬ 
conto Gesellschaft was the agent of Bernhard Lust, 

It must be specifically understood that there 
was absolutely no connection between the Hanover 
National Bank and the appellant, so that there is 
no question of a double agency, one an agency be¬ 
tween Bernhard Lust and the Hanover National 
Bank, and one between the Hanover National Bank 
and Fritz Lust. * Fritz Lust testified that he had had 
no dealings whatsoever with the Hanover National 
Bank and that he had never been in banking busi¬ 
ness of any kind with it. 

There can be no possibility of a trust arrangement 
here. In order to create a valid express trust there 
must be the intention to create it. There are no 
words here creating a trust. Bernhard Lust’s com¬ 
munications with the Direction der Disconto Gesell¬ 
schaft were simply words of instruction to his agent, 
and the words of the Direction der Disconto Gesell¬ 
schaft to the Hanover National Bank were words of 
instruction to its agent. 

The most that can be contended here is that 
Bernhard Lust had in his possession through his 
agent certain shares of the Chicago, Milwaukee & 
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St. Paul Railway. Bernhard Lust directed his agent 
to make a gift of the stock to his son, Fritz Lust, 
and to deliver it to the donee. The agent never 
delivered the gift, and while the property was still in 
the hands of the agent the Alien Property Custodian 
seized it. The proposition of law then is whether or 
not instructions by donor to his agent, directing the 
agent to make a gift of certain property of the donor to 
a third person, constitutes a gift. There will doubt¬ 
less be no dispute that the following propositions of 
law are sound: First, there can not be a valid gift 
without delivery of possession of the intended gift. 
(There is no question of a deed of gift here since 
Fritz Lust, the son, did not know about the intended 
gift until long after the seizure of the property as 
that of the German bank, and the instructions to 
the Hanover National Bank could not be so considered 
since there was no relation whatsoever between the 
bank and Fritz Lust.) And second, the possession 
of the agent is the possession of his principal. 

It would almost seem that it would need no argu¬ 
ment to demonstrate the fact that where an agent is 
in possession of property and his possession is that 
of his principal, the mere direction of the principal 
to the agent instructing him to make a gift of the 
property is not sufficient without more to constitute 
the gift, and the ownership of the property and the 
possession thereof remains in the principal. How¬ 
ever, the cases seem quite clear on this point. 

In Smith v. Peacock , 114 Ga. 691, 40 S. E. 757, 88 
American State Rep. 53, one Graham delivered into 
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the possession of his agent a box containing a specific 
sum of money with directions to make a gift of the 
money to designated persons. The agent failed to 
deliver the money to certain of the donees, and 
Graham instituted an action of trover and bail to 
recover the specific money, it appearing that the de¬ 
fendant still had in his possession the particular 
money. While the action was still pending Graham 
died and his administrator was made a plaintiff in his 
stead. The defendant insisted that the gift was 
completed to the persons to whom he had been given 
instructions to give it, although he had not delivered 
it to the persons. The court held, however, that 
the gift was not complete and that Graham had a 
right to revoke the gift at any time prior to the 
delivery by his agent. The Court said at page 56: 

So far as the portions of the money which 
the defendant was instructed to deliver to 
these two intended donees were concerned, 
the gifts were incomplete for the want of the 
essential elements of delivery and acceptance 
and the money was still in the possession of 
the defendant as the agent of Samuel G. 
Graham, who had the right to revoke the 
agency which he had created and terminate 
the right of the defendant to hold the money 
for the purpose of distributing it to the in¬ 
tended donees. 

The Court reviews several cases, and this Court’s 
attention is respectfully directed to the opinion of the 
Court. 
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Applying this to the present case, Bernhard Lust 
could have revoked his intended gift at any time 
prior to its actual delivery to his son by the bank. 
In the meantime he having complete dominion over 
it, had one of his creditors attached the stock, the 
attaching creditor would have had superior rights to 
Fritz Lust, who, as a matter of fact, had no rights in 
the stock. The Alien Property Custodian stands in 
an analogous position to an attaching creditor. He 
seized the property by reason of the power of the 
United States to seize the property of enemies. The 
Alien Property Custodian seized the property at a 
time when Bernhard Lust was complete owner of the 
property, and at a time when Fritz Lust had no 
interest whatsoever in the property. The case of 
Telford v. Patton , 144 Ill. 611, is a very strong case. 
In that case an action of replevin was instituted by 
one Livonia J. Patton against Matthew Telford, as 
administrator of the estate of Samuel Telford, 
deceased, to recover the possession of a certain 
certificate of deposit. It appeared that a certificate 
of deposit for $2,600 executed by a particular bank 
was found upon the body of the deceased after his 
death. The certificate was made out to L. J. Patton. 
It appeared that the bank knew nothing of L. J. 
Patton, but that the deceased had deposited the 
money and secured the certificates in that name. 
At the trial the Court instructed the jury as follows: 

If you believe from a preponderance of the 
evidence that Samuel Telford (the deceased) 
on the first day of May, 1889, deposited in the 
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First National Bank of Springfield, Missouri, 
the sum of $2,600 in the name and for the use 
and benefit of the plaintiff (Livonia J. Patton), 
and received from the bank a certificate of 
deposit payable to the plaintiff, then such 
money and the certificate representing it 
would be the property of the plaintiff and she 
would be entitled to recover the possession of 
such certificate after demand. 

The Court held that this instruction was erroneous 
and reversed a judgment in favor of Livonia J. 
Patton, the plaintiff. The Court said in the course 
of its opinion that this instruction presented the 
question as to whether or not a trust was estab¬ 
lished in favor of the plaintiff, whereas the real 
question in the case was whether or not there was a 
gift to her. In the course of its opinion the Court 
said: 

It is essential to a donation inter vivos , that 
the gift be absolute and irrevocable, that the 
giver part with all present and future dominion 
over the property given, that the gift go into 
effect at once and not at some future time, 
that there be a delivery of the thing given to 
the donee, that there be “such a change of 
possession as to put it out of the power of the 
giver to repossess himself of the thing given.” 
(1 Parsons on Cont., marg. page 234; Dole v. 
Lincoln, 31 Me. 422; Robinson v. Ring, 72 Me. 
140; Northrop v. Hale, 73 Me. 66; Grover v. 
Grover , 24 Pick. 261.) The delivery must be 
made with the intent to vest the title in the 
donee. {Jackson v. Twenty-third St. Ry. Co., 
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88 N. Y. 520.) As a verbal gift is an exe¬ 
cuted contract, delivery of the subject matter 
of the gift is of the essence of the title. 

See also Taylor v. Harmison, 79 Ill. App. 380, aff. 

179 Ill. 137. In Augsburg v. Shurtliff , 180 N. Y. 

138, the Court quotes Schouler, vol. 2, paragraph 

86, on personal property as follows: 

Schouler on Personal Property (vol. 2, 
paragraph 86) correctly states the rule as we 
understand it: “An agency is revoked by the 
principal's death; therefore, the agent of one 
who intends a gift inter vivos must have per¬ 
formed what was incumbent upon him to 
make the transfer complete during the donor's 
lifetime, otherwise the gift fails as though 
the donor himself had failed to make a sea¬ 
sonable delivery. Nor can a gift inter vivos 
be sustained which contemplates a postpone¬ 
ment of delivery by the agent or trustee until 
the donor's decease, for a gift of personalty 
made after this fashion must stand, if at all, 
as a gift causa mortis , or else on the footing of 
a testamentary disposition, with all the for¬ 
malities of a will. Delivery, then, in all cases 
of ordinary gift must have been made 
during the donor's lifetime. But if the gift 
has been once completed, so as to fully trans¬ 
fer the beneficial interest from donor to donee, 
in accordance with their mutual intent, and 
as to make any third party holding the 
custody, the trustee for carrying out the 
original purposes of the donation, or the 
donee's agent, the subsequent death of the 
donor, sooner or later, will leave the gift un- 
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impaired.” (Story on Agency, paragraph 488; 

Farmers’ L. Sc T. Co. v. Wilson, 139 N. Y. 

284, 289.) 

In Green et al. v. Hynes , 183 Pac. 568, decided by 
the Court of Appeals of California, one Frederick 
Driessen died intestate. Prior to his death he had 
been in possession of a bank book showing a deposit 
in the bank of South San Francisco of $2,584.70. 
This bank book with other property not material to 
mention, together with a paper upon which were 
written the words “ money and all that I have give 
you to Mrs. Green and Miss Green,” were delivered 
to a former employee of Driessen. After Driessen’s 
death the* bank book was delivered to his adminis¬ 
trator. The Greens brought an action against the 
administrator for the bank book and other property. 
It will not be necessary to discuss the legal question 
as to the other property which consisted of promissory 
notes, since the evidence in the case showed that 
Driessen had held the promissory notes as resulting 
trustee for others, the money for the purchase of the 
notes having been given to Driessen as an agent for 
other persons. As to the bank book, however, the 
Court held that there had been no gift inter vivos 
because “ if Mrs. Cassellini (the former employee of 
the deceased) was the agent of the decedent to 
deliver the property to the plaintiffs, the agency was 
revoked by his death before the delivery was made 
and no title passed to them.” On this ground the 
appellate court reversed a judgment in favor of the 
plaintiffs. 




As counsel for the defendants recollects, the Court 
asked upon the oral argument whether or not counsel 
was of the opinion that had Bernhard Lust in this 
case died before the delivery of the gift and thereafter 
Fritz Lust had made a demand upon the Hanover 
National Bank he would have been entitled to the 
property. Clearly it must be answered that Fritz 
Lust would have had no right to the property. Cases 
heretofore cited seem to demonstrate that fact, 
especially the case of Taylor v. Harmison , supra. 
The attention of the Court is respectfully invited to 
the cases of Jennings v. Neville , 180 Ill. 270, and 
Marshall v. Russell, 93 Tenn. 261. 

All the above-cited cases clearlv show that the 
plaintiff is not entitled to recover the 500 shares 
of the Chicago, Milwaukee & St. Paul Railway 
stock which he claims. There is nothing in the 
evidence to show anything more than an attempted 
gift. The bank was the agent of the father and the 
father instructed the agent to deliver a gift to the 
son. This gift was never completed, and the son 
never secured any title to the property prior to the 
seizure by the ,Alien Property Custodian. There is 
no evidence whatsoever to show that an}^ trust of 

anv kind was created in favor of the son. 

%/ 

The question of the right of the plaintiff to the 
$1,800 involves a somewhat different legal reason¬ 
ing, but it is submitted the result must be as clear 
as it is with respect to the stock. But the difficulty 
with appellant's contention that the order to pay 
the money to the appellant constituted an equitable 
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assignment is the fact that no notice of such assign¬ 
ment ever reached the appellant. In all the cases 
and authorities upon equitable assignment cited by 
the appellant the equitable assignee has received 
notice of the assignment and in fact is generally the 
holder of a check upon the fund assigned. 

It appears from the evidence, assuming always, of 
course, that the plaintiff has proved the ownership 
of Bernhard Lust to any of the property here, that 
Bernhard Lust had a general deposit account with 
the Direction der Disconto Gesellschaft. It must 
be assumed, where there is no proof to the contrary, 
that under such circumstances the law of Germany 
is the same as the law of the United States, namely, 
that a general deposit account creates simply a 
debtor-creditor relation between the depositor and 
the bank. It further appears that Bernhard Lust 
had no connection in this respect with the Hanover 
National Bank, but that the Direction der Disconto 
Gesellschaft had a general deposit account with the 
Hanover National Bank. The situation then is a 
debtor-creditor relation between Bernhard Lust and 
the Direction der Disconto Gesellschaft and a 
debtor-creditor relation between the Direction der 
Disconto Gesellschaft and the Hanover National 
Bank. 

In the same transaction as is involved in the case 
of the stock, Bernhard Lust directed the Direction 
der Disconto Gesellschaft to debit his account with 
$1,800 and asked the Direction der Disconto Gesell¬ 
schaft to instruct its depositary, the Hanover Na- 
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tional Bank, to debit its account with $1,800 and 
pay $1,800 to Fritz Lust. Apparently the Direction 
der Disconto Gesellschaft directed the Hanover 
National Bank to pay the $1,800 to Fritz Lust, but 
the Hanover National Bank did not execute the 
order, nor did it credit to Fritz Lust’s account any 
sum of money, nor debit the account of the Direction 
der Disconto Gesellschaft. There was no consider¬ 
ation for Bernhard Lust’s direction to the bank. 
He did not even intend to credit a chose in action 
in favor of his son, but simply to have the bank pay his 
son a certain sum of money. What then are the 
rights of Fritz Lust with respect to this money? 

The suit is analogous to one where A owes B $100 
and B directs A to pay the indebtedness to C, C 
knowing nothing of the transaction, and A does .not 
recognize C as his creditor. Has C any right against 
the money, there being no consideration paid by C 
to A or B? Suppose a creditor of B garnished A 
before A could pay the indebtedness to C. Would the 
garnishor’s rights be superior to those of C? It is 
submitted that they would, and if such rights are 
superior in such a case the rights of the Alien Prop¬ 
erty Custodian are superior to the rights of Fritz 
Lust in the present case. In the same manner could 
not B revoke the authority of A to pay the in¬ 
debtedness to C prior to the time of its payment? 
Is there any difference, in other words, in the attempt 
of Bernhard Lust to make a gift of his stock and his 
attempt to make a gift of a credit which he had with a 
bank? The property rights, while metaphysically 
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different, are susceptible of gift and the same princi¬ 
ples of law would seen to apply in each case. 

The question arose upon the oral hearing of this 
cause as to whether or not the direction of Bernhard 
Lust to his bank to pay the money to his son was 
not an equitable assignment. Without going* into 
a detailed discussion of the principle of equitable 
assignment, since these defendants respectfully 
submit upon the facts this does not constitute an 
equitable assignment, it is sufficient to say that 
the decisions of the Supreme Court and the 
various State courts hold that an equitable assign¬ 
ment to be complete the assignor must have abso¬ 
lutely divested himself of all dominion over the sub¬ 
ject matter of the assignment, and must put it out 
of his power to revoke the assignment. In other 

words, the assignee must secure an absolute equitable 

* 

right at the time of the assignment such as can hot 
be divested by any right of the assignor. It is diffi¬ 
cult, of course, to find cases on all fours with the 
present, but counsel submit that such a case has been 
found. In Burke v. Steely 40 Ga. 217, Steel Was 
employed by Burke at a salary of $1,200 per year. 
Steel directed Burke to pay $25 per month out of 
his salary to Kay and his family for their support. 
Burke retained the $25 but failed to pay it to Kay 
and his family. Kay died and Steel sued Burke for 
the money which Burke had retained. It was in¬ 
sisted by the defendant that Steel had no right to 
the money and that the suit should have been 
brought by the administrator of Kay or by some of 
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the family of Kay, who were the alleged donees. 
It was clear that the $25 was to be a gift from Steel 
to Kay and his family. The jury found for the 
plaintiff. The defendant moved for a new trial 
upon the ground that the Court erred in not granting 
a noifsuit and because the verdict was strongly and 
decidedly against the / weight of the evidence. The 
new trial was refused, and the refusal of the new 
trial was assigned as error upon appeal. In deciding 
the case the Court said: 

The substance of the original transaction 
was simply this, Steel, as a gift, donation, 
without consideration passing to him from 
anybody, directed this money to be paid 
by Burke to the Kays. Burke failed to pay 
it. It is insisted that under such circum¬ 
stances the right to sue Burke is in the 
donees and not in Steel. We think not. 
It will be noted that there is no evidence of 
any promise made by Burke to the Kays 
and that no consideration passed from the 
Kays to anyone. 

In all the cases referred to by the ingen¬ 
ious and industrious counsel who argued this 
question for the plaintiff in error, we do not 
find one that has not one of these features; 
either a consideration has passed from the 
beneficiaries to one of the other parties, or 
the promissor has made some promise to the 
beneficiary which binds him to pay money 
that way. 

This case comes within the case of Howard 
College v. Pace , 15th Ga. R. 486. This was a 
direction of Steel to Burke to pay SteePs 
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money to a third person. Before Burke does 
it, or puts himself in such a relation to the 
third person, as that he can not draw back, 
Steel reasserts his own rights. It was a 
parol gift, without delivery, and revocable 
at SteePs option. This suit is in Steel’s 
name, the beneficiaries are surplusage in the 
declaration; at any rate, it is at Steel’s 
option whether they be there or not. 

Nor is it necessary that Steel should make 
a demand, before suit. Burke has broken 
his 'promise , and is not entitled to any indul¬ 
gence. When Burke failed to pay, as he 
undertook with Steel, a right of action arose 
in Steel if he choose to exercise it. 

It may be urged that it appears from the report 
that Steel sued for the benefit of the widow of Kay 
and her children, but the appellate court held with 
respect to that that the beneficiaries were sur¬ 
plusage in the declaration, and that at any rate it 
was at Steel’s option whether they be there or not. 
It is difficult to see how a case could be more like 
the case here under discussion than this case. Burke 
was certainly no more than a creditor of Steel. 
Steel directed a portion of the money owed him 
to be paid to a third person as a gift. Before it 
was paid to the third person. Steel, by his suit, 
revoked the authority. The Court in permitting 
Steel to maintain his suit established the fact that 
the donees secured no rights whatever to receive 
the money. In the present case the bank was in¬ 
debted to Bernhard Lust, and he directed the bank 
to pay a portion of the indebtedness to his son, 
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the appellant. This the bank failed to do, and the 
Alien Property Custodian asserted his right to the 
money because of the disability of Bernhard Lust, 
namely, his enemy character. Under the decision 
in the Burke case Bernhard Lust, at any time prior 
to the payment by the bank to his son, could have 
revoked the gift. 

Another case, which while not as exactly in point 
as the Burke case is decided upon the same funda¬ 
mental principles, is Maynard V. Maynard, 105 Me. 
567. 

CONCLUSION 

The appellant herein secured no title, equitable or 
legal, either to the stock of the Chicago, Milwaukee 
& St. Paul Railroad or to the chose in action against 
the bank. 

The Decree of the Supreme Court of the 
District of Columbia should be affirmed. 

Respectfully submitted. 
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